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The purpose of this memo is to provide informa�on regarding implementa�on of the Buy American 
provision. The United States Department of Agriculture (USDA), Food and Nutri�on Service (FNS) 
published final rule �tled, Child Nutrition Programs: Meal Patterns Consistent With the 2020-2025 
Dietary Guidelines for Americans. This final rule contained updates regarding the Buy American 
provision. While this rule is effec�ve July 1, 2024, USDA is gradually phasing in required changes. The Buy 
American provision requires school food authori�es (SFAs) to purchase, to the maximum extent 
prac�cable, domes�c commodity products. Domes�c commodity products are defined as an agricultural 
commodity that is produced in the United States; and a food product that is processed in the United 
States substan�ally using agricultural commodi�es that are produced in the United States. The final rule 
provides a defini�on of “substan�ally” using agriculture commodi�es that are produced in the United 
States to mean that over 51 percent of a food product must consist of agricultural commodi�es that 
were grown domes�cally. Lastly, the final rule outlines in regula�ons the statutory requirements for fish 
and fish products to be compliant with Buy American provision, requiring that farmed fish must be 
harvested within the United States or any territory of possession of the United States. Wild caught fish 
must be harvested within the Exclusive Economic Zone of the United States or by a United States flagged 
vessel. 

To ensure compliance with the Buy American provision the SFA must ensure solicita�on and contract 
language includes the requirement for domes�c agricultural commodi�es and products. The SFA must 
also include the Buy American requirement in its documented procurement procedures. It is the 
responsibility of the SFA to monitor contracts in accordance with 2 CFR 200.318(b), in order to ensure 
that contractors perform in accordance with the terms, condi�ons, and specifica�ons of their contracts 
or purchase orders.  Monitoring is also accomplished by reviewing products and delivery invoices or 
receipts to ensure the domes�c food that was solicited and awarded is the food that is received.   

When a Food Service Management Company (FSMC) purchases food or food products on behalf of the 
SFA, the FSMC must follow the same Buy American provisions and excep�ons that are required of the 
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SFA.   To ensure that the FSMC follows the Buy American provisions contained in 7 CFR 210.21(d) and 7 
CFR  220.16(d) the SFA must verify the provisions are contained in the procurement documents of the 
FMSC.  When excep�ons to the Buy American are iden�fied as in SP 23-2024, the FSMC must no�fy the 
SFA in advance that a nondomes�c subs�tute may be necessary.  The SFA can approve the use of the 
foreign subs�tute or require a domes�c subs�tu�on for the product.   

There are limited excep�ons to the Buy American provision which allow for the purchase of foods not 
mee�ng the domes�c standards. These excep�ons, as determined by the SFA, are: 

• The product is listed in the Federal Acquisi�ons Regula�ons (FAR) Nonavaliable ar�cles list in 48 
CFR 25.104.  

• The product is not produced or manufactured in the U.S. in sufficient and reasonably available 
quan��es of a sa�sfactory quality. 

•  Compe��ve bids reveal the costs of a U.S. product are significantly higher than the non-
domes�c product.  

Before u�lizing an excep�on, alterna�ves to purchasing non-domes�c food products should be 
considered.  For example, SFAs should ask: 

• Are there other domes�c sources for this product? 

•  Is there a domes�c product that could be easily subs�tuted? 

•  Am I solici�ng bids for this product at the best �me of year? If I contracted earlier or later in the 
season, would prices and/or availability change? 

•  Am I using third-party verifica�on, such as through USDA AMS, to determine the cost and 
availability of domes�c and nondomes�c foods? 

SFAs wishing to u�lize an exemp�on to the Buy American provision must complete a Buy American 
Jus�fica�on Form, for products listed on the Nonavaliable ar�cles list a Buy American Jus�fica�on form is 
not required. The form and any suppor�ng documenta�on should be retained for five years plus the 
current year.  

The rule also implements a cap on the amount of non-domes�c food purchases a school may make 
when u�lizing the excep�ons. Items listed on the Federal Acquisi�ons Regula�ons Nonavailable ar�cles 
list must be counted toward the cap on non-domes�c purchases when it goes into effect 

School Year 2025-2026 (July 1, 2025) 10 percent cap on non-domes�c food purchases 
School Year 2028-2029 (July 1, 2028) 8 percent cap on non-domes�c food purchases 
School year 2031-2032 (July 1, 2031) 5 percent cap on non-domes�c food purchases 

 

The state agency will monitor compliance with the Buy American provision as part of the Administra�ve 
and Procurement Review.  

If you have any ques�ons, please contact your Area Specialist at 501-324-9502. 
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